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THE EVOLUTION OF THE LEGISLATION ON THE ARTISTIC LEGACY IN
ITALY. PROPOSALS OF REFORM OF THE CODE OF CULTURAL
HERITAGE AND LANDSCAPE

Dr. Roberto Garetto

University of Camerino, Italy

ABSTRACT

Italy has more World Heritage Sites than any other country in the World. This
extraordinary legacy needs to be maintained and preserved. The awareness of the
importance of this legacy in Italy dates back to the Renaissance, or even earlier. A brief
overview of the development of the legal acts aimed at preserving the cultural heritage
in Italy in the last centuries shows an advanced approach to the issue. While the pre-
unitarian legislation attests a careful awareness and adopts better legal tools in specific
areas of the Country, mainly Rome, Florence, and Naples, the post-unitarian regulation
on the artistic and cultural legacy results careless and belated. The first organic
legislation was adopted at the beginning of the XX Century, while in 1939, a precise
regulation aimed at preserving the cultural heritage was finally adopted. The Italian
Constitution, entered into force in 1948, at Art. 9 recognized as a fundamental value the
preservation of the historical and artistic legacy. Just in 1999, However, a new
systematic regulation was enacted through a consolidated law. A few years later, in
2004, after the reform of Title V of the Italian Constitution, the “Code of Cultural
Heritage and Landscape™ was enacted. For 15 years, this complex regulation has not
changed, and it needs immediate improvement. In March 2019, the former Italian
Government approved a bill aimed at reforming the “Code of Cultural Heritage and
Landscape.” The interesting draft is now under consideration of the new Government.

Keywords: cultural heritage law, art law, artistic legacy, cultural property, heritage
conservation.

INTRODUCTION

Italy has an extraordinary artistic and cultural legacy: one of the most important in the
world. It has more World Heritage Sites than any other country [1]. It is a huge
responsibility for the Country to preserve this cultural heritage for future generations. At
the same time, the cultural and artistic legacy represents the Italian identity itself and
deserves the utmost respect and the maximum care, following Article 9 of the Italian
Constitution. Landscape, art, architecture, and the whole cultural heritage are important
resources in the Italian economy, as the Country is one of the prominent tourist
destinations in the world. Preserving and enhancing this heritage can have, in the long
term, an economic return as well.

The awareness about the preservation of this consistent cultural and artistic legacy in
Italy is not something recent: for centuries, this concern is diffused, and a multiplicity of

https://doi.org/10.5593/SWS.ISCAH.2019.2 109
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regulations was adopted along the time. Some of them were more effective, and others
less; so a part of the huge artistic and cultural heritage was lost. It was not until the XX
Century that Italy started having organic regulations aimed at preserving the cultural
heritage. At the moment, the “Code of Cultural Heritage and Landscape” enacted in
2004 is in force, but a new framework for the regulation of heritage protection seems an
urgent need.

1. ORIGIN AND EVOLUTION OF A LEGISLATION AIMED AT
PRESERVING THE CULTURAL AND ARTISTIC HERITAGE IN ITALY

The notion of “cultural heritage” is related to a different set of goods that, through a
process of historicization along the time, are recognized as vestiges of a specific cultural
tradition [2]. In the classical age, the idea of protecting cultural heritage is absent. The
Romans were familiar with the concept of the monument, as a means of conveying the
collective memory, but they never had a specific regulation. Later, during the Middle
Age, any interest in preserving the historical and artistic heritage lacked completely, and
the activity of stripping and reusing monumental buildings and their decorative
apparatus for the construction of new buildings was intense.

During the Renaissance, the new interest in antiquity focused the attention of the public
authorities on problems related to the conservation and the protection of the cultural
heritage. However, specific legislation aimed at preserving the art masterpieces was
hardly enacted. In this historical phase, the first of the Italian states that attempted to
adopt regulations for the preservation of the cultural heritage were the Papal States.

The first legislative provisions were the papal bull Etsi de cuctarum of 1425,
promulgated by Martin V, aimed at preserving the ancient buildings of the city of
Rome, and the papal bull Cum almam nostram urbaem of 1462, of Pius II, that
prohibited the demolition and dispossession of the Roman ruins. Subsequently, in 1474,
Sixtus IV promulgated the papal bull Cum provida Sanctorum Patrum, which
prohibited the alienation of the works of art kept in the churches and Gregory XIII in
1574 issued the papal bull Quae publice utilia, aimed at limiting the private
appropriation of cultural heritage. The concern for the cultural heritage in Rome started
increasing: significantly in 1515 Raphael, that time already a celebrated painter, was
appointed by Pope Leo X, the First General Inspector of the Fine Arts [3].

During the XVI Century, archaeological excavations intensified, and important finds
were discovered. The main aim of the acts promulgated in the Papal States (as well as in
other pre-unified states) was limiting illegal excavations and misappropriation of
archaeological finds.

The Napoleonic period produced in the Italian peninsula a remarkable plundering of
works of art by churches and convents, as well as castles and palaces. The first response
to the emergency deriving from the Napoleonic pillage was the chirograph of Pius VII
in 1802. This act was immediately followed by the Doria Edict, promulgated by the
Cardinal Doria Pamphilj at the end of the same year.

Napoleon’s defeat gave the Italian states the possibility of having back some of their
stolen artworks. After this traumatic experience of spoliation, it became a priority to
develop adequate legislation to protect the integrity of their historical and artistic
heritage. In 1820, the Papal States issued a new provision, the Pacca Edict, which was
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the most innovative and modern legislative text and became the model that inspired
both coeval and future legislation [4]. The Pacca Edict faced numerous issues. It
extended the protection to several types of artworks and regulated the archaeological
excavations and the exports of artworks and archaeological finds. The principle of
cataloging the artworks was established. The act provided restrictions regarding private
assets of artistic goods and established specific control bodies.

In the other pre-Unitarian states of the Italian peninsula, the legislation aimed at the
protection of the cultural heritage was not as extended as in Rome. The only two states
that showed the most sensitivity to the problem were the Grand Duchy of Tuscany and
the Kingdom of Naples. In the Grand Duchy of Tuscany, especially in Florence, was
located a high number of works of art from the Renaissance period. In the Kingdom of
Naples, there were plenty of archaeological works, especially after the discovery of
Pompeii and Herculaneum. Both the states adopted legislation based on the model of
the Pacca Edict: Naples in 1822 and Tuscany in 1854. The main aim of the adopted
regulations was limiting the circulation of works of art, especially to foreign countries,
and cataloging the artistic heritage.

After the unification of the Kingdom of Italy, the Pacca Edict remains the reference
regulation for decades. The first attempts at protective legislation date back to 1872, but
no earlier than 1902, a specific law was promulgated (Law no. 185/1902).

In 1909, with the Rosadi law (Law no. 364/1909), Italy had for the first time, an organic
law for the protection of the cultural heritage [5]. The Rosadi law affirmed pivotal
points: the inalienability of state property and the public heritage, and the binding
regime for the private property, implemented through the system of notifications and
pre-emptions. The same law established the Superintendents as peripheral offices of the
State for the control over the territory.

The Bottai Laws, promulgated in 1939, is the prominent legislation concerning the
protection of cultural assets in the XX Century. Simultaneously two acts entered into
force: Law no. 1089/1939, on the conservation of the cultural heritage, and Law no.
1497/1939, aimed at preserving the landscape. This new regulation had a systematic
approach but was not followed by application decrees. The Bottai laws extended the
concept of cultural property [6] to all what is relevant to the history of the nation, and
can be considered of public enjoyment.

2. THE HISTORICAL AND ARTISTIC HERITAGE IN THE ITALIAN
CONSTITUTION AND THE SUBSEQUENT LEGISLATION.

Unlike the Albertine Statute, that was previously in force in Italy, which did not rule in
order to specific aspects of the citizens’ life [7], the Article 9 of the Italian Constitution,
entered into force in 1948, establishes that «[t]he Republic promotes the development of
culture and of scientific and technical research. It safeguards the natural landscape and
the historical and artistic heritage of the Nation». Article 117, modified contextually to
the reform of Title V of the Italian Constitution in 2001 [8], attributes to the Regions the
enhancement of cultural and environmental properties, including the promotion and
organization of cultural activities, and the development of scientific and technological
research. These constitutional provisions outline the principles of the so-called “Cultural
constitution” [9] that regulate culture and offer protection to the cultural goods and
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cultural heritage. The “Cultural constitution™ is based on two fundamental principles.
The first one is the promotion and development of culture and research: the Italian
Republic is committed to preserving, enhancing and encouraging the progress through
the promotion of culture in the Country, like all the most advanced countries in the
world; at the same time it avoids imposing models, methods and objectives and limiting
the freedom of art, culture, and science. The second fundamental principle is the
protection of the landscape and the cultural and environmental assets. For this purpose,
the state has a defensive approach essentially, trying to preserve as much as possible the
landscape and the environmental assets in the original condition, with a conscious
regulation of the interventions. Concerning the notion of “cultural heritage” in the
Italian Constitution, it consists mostly in the preservation of the physical integrity of the
asset and, at the same time, in the enhancement of the function of the cultural goods
available to individuals and social formations.

It must be stressed that, according to Article 117 of the Italian Constitution, the
environmental protection falls within the exclusive competence of the State, but the
enhancement of cultural and environmental assets is a concurrent competence between
the State and the Regions [10].

The second half of the XX Century did not present in Italy relevant innovations on the
legislative plane about the cultural heritage until it is the last decade. The Legislative
Decree no. 12/1998, implementing Law no. 59/1997, the Bassanini Law [11], at chapter
V, entitled “Cultural heritage and activities”, gives for the first time a precise definition
of cultural heritage at Article 148 (“Definitions”, paragraph 1, letter a): «those that
make up the historical, artisticc, monumental, demo-ethno-anthropological,
archaeological, archival and book heritage and the others that constitute testimony
having the value of civilization». The same article defines the terms «environmental
goods,” “protection,” “management,” “valorization” and “cultural activities”. With this
legislative act, the traditional definition of “cultural heritage” is expanded, to include
photographs, audiovisuals, musical scores, scientific and technical tools. Law no.
88/1998, concerning the “Regulations on the circulation of cultural heritage” in Annex
A (“Categories of assets”), gives as well a list of categories of cultural heritage.

As in 1997 a law (Law no. 352/1997 “Provisions on cultural assets”) delegated the
government to collect in a legislative decree the single text of the legislative
dispositions in force for cultural and environmental assets, two years later the legislative
decree implementing this law was promulgated (Legislative Decree no. 490/1999,
“Consolidated text of the legislative provisions on the subject of cultural and
environmental goods”). The definition of cultural property given in the legislative
decree follows those offered by the previous provisions.

3. THE “CODE OF CULTURAL HERITAGE AND LANDSCAPE.” RECENT
PROPOSALS OF REFORM

The measures that have taken place since the late nineties of XX Century have
redesigned the whole discipline of cultural heritage, simplifying it. This lengthy process
led to the approval in 2004 of the “Code of cultural heritage and landscape™ (Legislative
Decree no. 42/2004) [12]. It must be pointed out that it was chosen the form of “code”
(a corpus of organized provisions), instead of the one of consolidated law. The reason
for this choice is that the lawmaking process was aimed at promulgating a new
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discipline, instead of at systematizing the previous regulations. The guidelines of this
new discipline are the constitutional values of preservation and enforcement of cultural
heritage. The Code consists of 184 articles, divided into five parts: the first part
comprises 9 articles and contains the «General Provisionsy, the second part consists of
121 articles and regards the «Cultural Heritage», the third part is composed of 29
articles and treats of the «Landscape Heritage», the fourth part consists of 22 articles
and deals with the «Sanctionsy», the fifth part consists of 3 articles and contains the
«Transitional Provisions.

The Code establishes what a cultural good is, defining at the same time the constraints
to which they are subjected, as well as the related protection actions and safeguards to
be implemented. It classifies the cultural heritage in two different typologies: the
cultural heritage in the strict sense, which consists of the historical, artistic,
archaeological assets, and the cultural heritage in the broad sense, coinciding with the
landscape, as a result of human and historical interventions [13].

The “Code of cultural heritage and landscape™ had been sectionally amended in the last
years. Recently the Legislative Decree no. 83/2014, so-called Art Bonus, introduced
provisions aimed at the protection of cultural heritage, at the development of culture and
the enforcement of tourism, and the Ministerial Decree no. 44 of 23/01/2016 reformed
the Ministry of Cultural Heritage, Cultural Activities, and Tourism.

On 28 February 2019, the former Italian government approved a bill aimed at reforming
the “Code of cultural heritage and landscape” in order to allow a systematic
reorganization of the subject and the necessary adaptation to the reforms that occurred
after the Code was issued. It was a two-year delegation within which the government
could have adopted one or more legislative decrees to be submitted to the vote of the
Parliament. The new government, in office since 5 September 2019, may, if deemed
appropriate, implement the bill and reform the Code.

The bill indicates the general principles and criteria to be followed to carry out the
reform. Their examination can be interesting to identify the future legal framework for
cultural heritage. The legislative provisions in force with European legislation must be
formally and substantially coordinated. The normative language must be adequate,
updated and simplified. The discipline contained in the reformed code must be
unequivocal, complete, clear and straightforward.

The tools for identifying, preserving, supervising, and protecting cultural assets and
their territorial contexts must be updated to strengthen their effectiveness. The
categories of assets subjected to protection must be renovated, and the administrative
procedures that can be activated to protect them must be more efficient. It will ensure
compliance with the principles contained in Article 9 of the Constitution. The reformed
Code should be coordinated with the international agreements stipulated on the subject
of cultural heritage and landscape.

An important aspect of the drafted reform of the Code concerns the role of private
citizens in the cooperation, participation, and support of the activities of conservation,
enhancement, use, and management of cultural heritage. Concerning the circulation of
cultural goods at the national and international level, it will be necessary to improve the
effectiveness, transparency, and efficiency of the control function. It will be necessary
to revise the discipline of the process of expropriation of cultural property and the
declaration of public interest of the landscape asset. The methods of valorization of state
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assets not exposed to the public will be regulated, also through their assignment to
public and private museums for exhibition purposes.

The instances that aimed this draft of reform proposals are undoubtedly positive. The
effort to implement the principles of Article 9 of the Italian Constitution is appreciable.
The necessity of coordinating the Code to the European Union legislation and the
international agreements is mandatory. The updating of the categories of assets
subjected to protection as cultural heritage is an urgent need, as culture is a phenomenon
in constant evolution. The opportunity of involving private citizens in activities related
to the cultural heritage can become, in the long term, a helpful resource, and the
improvement in the circulation of cultural goods, in the Country and abroad, can be a
good chance both in economic and cultural terms. The question now is whether and
when this draft of reform can be implemented.

CONCLUSION

The brief overview of the development of the legislation aimed at preserving the
cultural heritage in Italy shows, from the beginning, an advanced approach to the issue.
The first organic legislation adopted in the whole Country dates back to the first half of
the XX Century. The Italian Constitution, entered into force in 1948, is an essential
milestone, as Article 9 recognized as a fundamental value the preservation of the
historical, cultural and artistic legacy. In the second half of the last century, Italy
promulgated several laws aimed at protecting cultural heritage. Finally in 2004, after the
reform of Title V of the Italian Constitution, the “Code of Cultural Heritage and
Landscape” was enacted. For 15 years, this complex regulation has not significantly
changed, and it needs immediate improvement, as culture is a complex phenomenon in
constant evolution: new typologies of artworks need to find effective protection. At the
same time the Italian cultural heritage is highly significant and quite extended.
Therefore, new effective forms of protection must be implemented. In March 2019, the
former Italian Government approved a bill aimed at reforming the “Code of Cultural
Heritage and Landscape.” The interesting draft is now under consideration of the new
Government. The cultural heritage in Italy is, at the same time, a huge responsibility, to
the new generations and to the whole humanity, and a great resource, in economic
terms. The right choices in the current lawmaking process will have a significant effect
on the preservation of the Italian cultural heritage in the next decades.
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